BEFORE THE TENNESSEE REGULATORY AUTHORITY

NASHVILLE, TENNESSEE
November 23, 1999
IN RE: - )
APPLICATION OF BELLSOUTH, BSE, INC. DOCKET NO.
FOR A CERTIFICATE OF CONVENIENCE 98-00879

)
)
AND NECESSITY TO PROVIDE INTRASTATE )
TELECOMMUNICATIONS SERVICES )

)

ORDER ADOPTING THE FIRST REPORT AND RECOMMENDATION
OF THE HEARING OFFICER

This matter came before the Tennessee Regulatory Authority (‘“Authority”) on the
above-docketed application of BellSouth, BSE, Inc. (“BSE”) for a Certificate of Public
Convenience and Necessity to Provide Intrastate Telecommunications Services pursuant
to Tenn. Code Ann. § 65-4-201 filed on December 21, 1998." The Southeastern
Competitive Carriers Association, AT&T of the South Central States, Inc., MCI
WorldCom and NEXTLINK Tennessee, L.L.C. are participating as intervenors in this
proceeding.

The Directors of the Autilority, at an Authority Conference held on March 2,
1999, considered the Report and Recommendation of the Hearing Officer (hereinafter

“Report”). The Hearing Officer’s Report was filed with the Authority on February i8,

' BSE’s application comes only thirteen (13) days after the entry of an Order, by which the Authority
granted BSE a restricted Certificate of Public Convenience and Necessity (“CCN™) upon a similar
application in Docket No. 97-07505. On February 8, 1999, BSE filed a Petition for Review of that Order,
seeking judicial review before the Court of Appeals for the Middle Section of Tennessee in Appeal No.
01401-9811-BC-00593.




1999, and reflected action that arose from a Pre-Hearing Conference held on February 9,

1999. A copy of the Report is attached hereto as Attachment A.

At the February 9, 1999 Pre-Hearing Conference, counsel for BSE announced to
the Hea:ing Ofﬁcér and the parties, that BSE was seeking judicial review of the restricted
Certificate of Public Convenience and Necessity granted by the Authority in Docket No.
97-07505. As a result of the announcement and in consideration of the action of the
Court of Appeals in other pending matters as outlined in the Report, the Hearing Officer
recommended that the Authority hold this docket in abeyance until the Court of Appeals
resolves the issues arising from Docket No. 97-07505.

As a result of the Hearing Officer’s recommendation, BSE filed an objection to
the Report on February 24, 1999. The main thrust of BSE’s objection was that the
Authority should fulfil its obligations under Tenn. Code Ann. § 65-4-201 by bringing this
docket to completion. BSE also stated in its objection that it would voluntarily seek a
stay of the judicial proceeding so that the Authority would be free to consider this matter
without expending effort to defend against the appeal.

In considering the Report, the Directors considered BSE’s objection. During the
Authority’s consideration of the same, BSE again offered to seek a stay of its appeal so
that the Authority could be free to proceed with this matter. A majority of the Directors
voted to approve the Hearing Officer’s Report.? Therefore, the Authority will hold this

matter in abeyance until BSE’s appeal of Docket No. 97-07505 is resolved either by

? Director Kyle did not vote with the majority in approving the First Report and Recommendation of the
Hearing Officer. Instead, she is of the opinion that BSE’s new application can be distinguished from its
previous filing in Docket No. 97-07505, and therefore, the Authority should consider the same pursuant to
Tenn. Code Ann. § 65-4-201.



action of the Court of Appeals for the Middle Section of Tennessee or by some action by
BSE that will either stay or dismiss the appeal.
IT IS THEREFORE ORDERED THAT:

1. The First Report and Recommendation of the Hearing Officer, attached to this

Order as Attachment A, is approved and incorporated into this Order as if fully rewritten

herein.
2. BellSouth BSE, Inc.’s “Objection to First Report and Recommendation of the

Hearing Officer” is denied.

A/

MelWalone,'bﬁairman

Grear., Dircetdr

* % k %

Sara Kyle, Director

ATTEST:

K. David Waddell, Executive Se'cretary

* * * * Director Kyle did not vote with majority.
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BEFORE THE TENNESSEE REGULATORY AUTHORITY

Nashville, Tennessee

February 18, 1999

In Re:

Application of BellSouth BSE, Inc.
for a Certificate of Convenience
and Necessity to provide Intrastate
Telecommunications Services

Docket No. 98-00879

A i e "

FIRST REPORT AND RECOMMENDATION OF HEARING OFFICER

BellSouth BSE, Inc. (“BSE™) filed an Application for a Certificate of Public Convenience
and Necessity to Provide Intrastate Telecommunications Services before the Tennessee
Regulatory Authority (“Authority””) on December 21, 1998. By letter dated January 28,
1999, BSE voluntarily extended the sixty (60) day period provided in Ténn. Code Ann. §
65-4-201. On January 29, 1999, the Authority issued a procedural schedule in this
matter. On February 2, 1999, the Authority appointed Chairman Melvin J. Malone to
serve as Hearing Officer for the purpose of presiding over any pre-hearing or status
conferences, resolving discovery issues, and such other matters as may aid in the
disposition of this case. Any hearing on the merits will be held before the Directors of

the Authority.

The Hearing Officer presided over a Pre-Hearing Conference on February 9, 1999. No
party objected to the pending petitions to intervene at the Pre-Hearing Conference. The
Hearing Officer determined that this proceeding and the actions which may be taken by

the Authority herein may affect or determine the legal rights and duties of the Petitioners

ATTACHMENT A
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and that the interest of justice and the orderly and prompt conduct of this proceeding will
not be impaired by allowing these interventions.' Thus, the Hearing Officer granted
intervention to the SOL‘xtheastem Competitive Carriers Association (“SECCA”), AT&T
Commxinicatiqns of the South Central States, Inc. (“AT&T”), MCI WorldCom (“MCr),

and NextLink Tennessee L.L.C. (“NextLink”).

I TRAVEL OF THE CASE

BSE filed its first Application for a Certificate of Public Convenience and Necessity (the
“First Application”) on October 30, 1997, pursuant to Tenn. C‘ode‘Ann. § 65-4-201. Inits
First Application, BSE sought authority to operate in Tennessee as a competing
telecommunications  services provider. BSE is an affiliate of BellSouth
Telecommunications, Inc. and both BSE and BellSouth Telecommunications, Inc. are
subsidiaries of BellSouth Corporation. Several parties were granted iﬁtewention in the
First Application matter and a contested case was convened by the Authority. A public
hearing on the merits of the First Application was held on April 9, 1998, and the
Authority rendered its decision, granting the First Application in part and denying the
First Application in part, on September 15, 1998. An order memorializing the September
15, 1998, decision was issued by the Authority on December 8, 1998. A copy of the
December 8, 1998, Order is attached hereto as Exhibit A. In sum, the Authority granted
BSE the authority “only to the extent that BSE shall be allowed to provide competing
local exchange service within Tennessee in those service areas outside of BellSouth

Telecommunications, Inc.’s current service area, and not otherwise inconsistent with state

" The Hearing Officer did not substantively entertain SECCA’s separately filed pending Motion to Dismiss.
BSE was, however, ordered to respond to said motion by noon on February 11, 1999. BSE filed its
response to the motion to dismiss on February 11, 1999.



-

and federal law and the rules and orders of the TRA and the FCC.” BSE filed its most
recent Application for a Certificate of Public Conver}ience and Necessity (the “Second
Application”) on December 21, 1998.

In the cover letter to its Second Application and in the Second Application, BSE states
that as of the filing of the Second Application it can address the concerns expressed by
the Authority in its December 8, 1998, Order. Particularly, BSE proposes “that it apply a
price floor equal to the resale price that it is charged by its affiliate incumbent LEC,
[BellSouth Telecommunications, Inc.], for the services it résells.” See Second

Application at 3.3

II. DISCUSSION

During the February 9, 1999, Pre-Hearing Conference, counsel for BSE advised the
Hearing Officer that BSE had filed an appeal of the Authority’s December 8, 1998, Order

Granting in Part and Denying in Part Application for Certificate of Public Convenience

and Necessity, TRA Docket No. 97-07505 (hereinafier the “December 8, 1998, Order ™).
The Authority received official notice of this appeal from the Tennessee Court of Appeals

on February 11, 1999. A copy of the Petition for Review is attached hereto as Exhibit B.

Generally, the intervenors contend that the Second Application merely constitutes “an
insult to the TRA and an affront to the regulatory process.” Petition of AT&T to

Intervene at 3 (“No circumstances changed between December 8, when the TRA granted

2 Order Granting In Part And Denving In Part Application For Certificate Of Public Convenience And
Necessity, at 16-17, TRA Docket No. 97-07505 (December 8, 1998).

* BSE also proposes that “it voluntarily operate under the structural separation requirements of Section 272
of the Telecommunications Act of 1996.” Second Application at §.

3



in part and denied in part BSE's original application, and December 1 8, when BSE re-
filed its application.”). See also SECCA'’s Motion to Dismiss at 1 (“Bell’s hurriedly
ginned up petition offers nothing new or meaningful and, Jrankly, is an insult to the
agenc"y;s decision making process.”). To the contrary, BSE maintains that the Second
Application, which was filed nearly three (3) months after the public deliberations on the
First Application, presents “new evidence” and “new regulatory authority” and thus a

“new” application. BSE's Response to the Motion to Dismiss at 2.

Notwithstanding BSE’s recital of the Chairman’s comments,“‘BS'E’s Second Application
reads, in some measure, excepting the price floor proposal, akin to a petition for
reconsideration. BSE did not, however, file such a petition with respect to the December
8, 1998, Order. Further, as recognized by BSE’s cover letter and Second Application, the
merit of the Second Application is inextricably intertwined with the cénsiderations and

conclusions of the Authority set forth in the December 8, 1998, Order.

Therefore, notwithstanding the merit of BSE’s Second Application, given the fact that the
December 8, 1998, Order is now on appeal before the Tennessee Court of Appeals, it is
the opinion of the Hearing Officer that as a matter of discretion and prudence, and in light
of the principles of comity and judicial economy, the TRA should hold the Second
Application in abeyance until the Court of Appeals disposes of the appeal of the

December 8, 1998, Order. See ¢f Order Granting Stay, January 8, 1999, BellSouth

Advertising & Publishing Corporation v. NextLink Tennessee, L.L.C., Tennessee

Regulatory Authority, Appeal No. 01401-9811-BC-00593 (court granted stay in later but

4 See December 8, 1998, Order, (Exhibit A attached hereto) at 17, fn 16.
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related case until court resolves appeal of earlier case). See also Order Denying Motion

fo Dismiss; Holding Petition for an Earnings Investigation in Abeyance: and Holding

Petition _to Intervene in Abeyance, TRA Docket No. 98-0002] (August 7, 1998) (TRA

determined to hold matter in abeyance pending action by the Tennessee Supreme Court

S

in issue related case for, among other reasons, interrelatedness and Jjudicial economy.).

III. RECOMMENDATION

For the foregoing reasons, the Hearing Officer recommends that the Authority hold this
matter in abeyance until such time as the Tennessee Court of Appeals disposes of the

\]

aforementioned appeal.

IV.  OBJECTIONS

Any party wishing to comment upon or object to this First Report and Recommendation

of the Hearing Officer must do so on or before noon, February 24, 1999.°

Respectfully submitted,

ATTEST:

KWl

Executive Secretary

* Until such time as the Hearing Officer or the Directors determine otherwise, the procedural schedule
remains in place.




BEFORE THE TENNESSEE REGULATORY AUTHORITY

NASHVILLE, TENNESSEE
December 8, 1998

IN RE: APPLICATION OF BELLSOUTH )

“ BSE, INC. FOR A CERTIFICATE OF )
CONVENIENCE AND NECESSITY ) Dacket No. 97-07505

TO PROVIDE INTRASTATE )

TELECOMMUNICATIONS )

ORDER GRANTING IN PART AND DENYING IN PART APPLICATION
FOR CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY

This matter is before the Tennessce Regulatory Authority (the “Authority™ or “TRA™) on
the Application of BellSouth BSE. Inc. for a Certificate of Public Convenience and Necessity
(the “Application™). The Authority has unanimously determined that the Application should be
granted in part and denied in part.

l. Travel of the Case

BellSouth BSE. Inc. (“BSE™) filed its Application for authority to operate in Tennessee as
a competing (clecommunications service provider' on October 30. 1997, pursuant to T.C.A. § 65-
4-201. The Sou(hcaslcrn Competitive Carriers  Association (“SECCA™). MCI
Telecommunications Corporation and MCIMetro Access Transmission Scrvices, Ine. (“MCIM).
AT&LT Communications of the South Central States. Inc. (“AT&T"), American Communications

Scrvices,  Inc. (“/\(‘.Sl")z. Nextlink  Tennessce L.L.C. (“NextLink™), Time Warner

e . . “ . gy gepe e
Such service providers are commonly known as “competing local exchange carriers™ or “CLECs.

2 . . .

- ASClhas since changed its name o e.spire.

Exhibit A



Communications of the Mid-South, L.P. (“Time Warner™) and the Communication Workers of
America, AFL-CIO (*CWA™) were granted intervention in this contested case proceeding.

By lctter dated November 18, 1997, BSE waived the sixty (60) day period within which
the Autherity is-required to render a decision pursuant to T.C.A. § 65-4-201. A Pre-Hearing
Conference in this matter was held on December 29, 1997. The Hearing Officer issued his
Report and Recommendation on February 4. 1998, which set forth a schedule for the partics to
serve and answer discovery requests, and (o pre-file testimony and bricfs. Pre-filed testimony
wés rceeived by the Authority on February 27, 1998. on behalf of BSE and SECCA. On March
13, 1998, rebuttal (cstimony was filed by BSE. A public hearing on the merits was held on April
9, 1(598. Post-hearing bricls were filed on May 15, 1998, by MCIL. AT&T. BSIi. and jotaty by
ACSI. NextLink. and SECCA. The Authority considered this matter af a regularly scheduled
confcrence hicld on Scp.lcmbcr 15, 1998.

i Argumecats of the Partics

BSE s an  affiliatc  of  BellSouth Tclecommunications; Inc..  (“BellSouth
Telecommunications™) and both BSE and BellSouth Tclecommunications are subsidiarics of
BellSouth Corporation. In its Application, BSE requests *“that the Authority grant a Certificate to
Applicant o provide local exchange telecommunications services throughout the State of
Tennessee in all geographic locations permitted by the provisions of T.C.A. § 65-4-201." BSEs
Application at 1. According to the Application, BSE plans (o operatc as a rescller, but may
subscquently operate as a facilitics-based local cxchange provider. Id ar 2. Finally. BSE

requests in its Application “(o offer these services on a statewide basis as allowed by state and

28]



federal law.™ Id. ar 3. Hence, amoang other things, BSE acknowledges in its Application that any
authority granted in this casc must be in accordance with both state and federal law.

BSE contends that its Application is consistent with both the fcdefal Telecommunications
Act of £996 and relevant orders of the Federal Communications Commission (“FCC™). Pre-
Hearing Brief of BSE at 1. Morcover, BSE maintains that approval of its Application would not
violate the anti-competitive provisions contained in T.CA. § 65-5-208(c) and would in {act
{oster the pro-competitive policy adopted by the Tennessce General Assembly. /d.

While the intervenars vigorously oppose BSE’s entry into the arcas served by BellSouth
Telecommunications, the intervenors generally do not oppose BSE’s entry into other arcas which
are apen to competition in Tennessee. and do not challenge BSE’s financial. managerial or
technical ability o provide local telecommunications services in such areas. Sather Pre-Filed
Direct Testimony at 10-11." The intervenors are cmphatic in their argument that certifying BSE
in BellSouth Telecommunications territory would irreparably  harm (he development of
competition in the local market. See e.g. Post-tearing Bricf of AT&T ar 2: Suther’s | re-Iiled
Direct Testimony ar 6. The primary threats raised by the intervenors in opposition to the

Application are the potential for the anti-competitive practices of discriminatory or preferential

* No other witnesses appeared (or the intervenors. Most intervenors had no objections to BSE operating as a CLEC,
for example. in territory served by Citizens or Sprint/United. Al page [ of the Joint Post-Heacing Bricl ol ACSI,
NextLink. and SECCA. several intervenors joined MCt in suggesting that BSE's Application be graated on the
condttion that it apply ouly (0 local exchange service outside of the historical, franchised Tennessee territory of
BellSouth Telecommunications. fa its Pre-Hearing Bricfat 14, AT&T also supported BSE's Application to provide
service in Teanessec. to the extent that it was limited (o arcas other than those scrved by BellSouth
Telecommunications. lnterestingly. in its Post-tHearing Brief at n. 4, AT&T later arguced that tliere was no reason ta
grant BSE a certificate to provide service outside BellSouth Telecommunications® service territory, because
BellSouth Telecommunications could stmply petition the TRA (o modify its certiticate in Tennessee (o provide
service (0 other arcas,
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treatment, avoidance of ILEC obligations, price squeezing, and cross-subsidization. See eg.
AT&T s Pre-Mearing Bricf at 7: MCL's Post-1 learing Brief at 3-4.

BSE indicates that it will operate under the same rules as all other CLECs and (hat
approval®of its application is in the public interest since it will “increase the options available (o
customers in Tennessee™ resulting in “downward pressurc on rates.” BSE witness Robert
Scheye’s Pre-Filed Direct Testimony at 4. BSE also argues that Tennessee customers who have
operations in multiple states will have the convenience of “one stop shopping™ for all
telecommunications services. Scheye's Hearing Testimony, Transcript of Hearing art 25.

NextLink argues in its Pre-Hearing Brief ar 1-3 that “..the sole reason for [BellSouth
Corporation’s] creation of BSE is to allow BellSouth Telecommunications 0 avoid its
obligations under state and federal laws which are intended to promote local competition.™
[Further, NextLink argues that “While it is impossible to predict with certainty every problem that
will be created by BellSouth being authorized to offer the same set of services through two
entitics-- cach subject to different rules and obligations--in the same market. there are three
general arcas where concerns are readily apparent.™ Such concerns included: (1) BSI: s ability 1o
benefit from BellSouth Telecommunications’ promotions through shared use of the Bell logo: (2)
BSE's ability to scleet BellSouth Telecommunications® bes( customers and offer them special
deals that BellSouth Telecommunications cannot offer because of statutory prohibitions: and (3)
BellSouth Telecommunications™ ability to use BSE to avoid its obligations to permit the

. .. . 4
unrestricted resale of its serviees at wholesale rates.

Section 251 (¢)4) of the Telecommunications Act of 1996 requires mcumbent locat exchange carriers (o “aller for
resale at whalesale rates any telecommunications services that the carrier pravides at retail to subscribers who ace
nat telecommunications cacriers.”




AT&T agreed with NextLink’s assessment of the difficulty in accurately predicting cvery
problem associated with “a tclecommunications scrvices provider being authorized to offer the
same set of services through two or more entities--cach subject to different rules and obligations-
-in the same markel.” AT& T s Pre-Hearing Brief at 13. AT&T emphasized the inherent
advantage to BSE flowing from its affiliate relationship with BST., arguing: “When BSE solicits
their business. consumers will be offered the same BellSouth services. under the same BellSouth
name, with the same BellSouth personnel, using the same BellSouth local network ™ AT&T's
Post-Hearing Briefat 7.

SECCA’s witness Les Sather also addressed the competitive advantage to be gained by
BellSouth Corporation and its subsidiaries, stating: “BellSouth Corporation with dual regulatory
status will effectively shed itself of the requirements of the Telecommunications Act of 1996:

(1) avoiding regulations that are applicable to incumbent local

exchange companies, particularly discount of resale offeri ngs

and non-discriminatory availability of unbundled network clements.

(1) avoiding requirements that arc applicable uniquely to Regional
Bell Operating Companics (“RBOCs™).

Sather Pre-Filed Direct Testimony at 6.

Mr. Sather further asserted that BellSouth Corporation, through BSE. could price retail
services at or slightly above the wholesale rates available (0 new entrants. while the advertising
and overhead costs that should be borne by BSE could instead be treated as part of BellSouth
Corporation’s costs.  In such case. Mr. Sather reasoned that BSE would appcar not (o be
predatorily pricing its services. because its retail prices would cover its wholcesale costs. Sather

Pre-Filed Direct Testimony at 9.




MCI expounded upon Mr. Sather’s concern that BellSouth Corporation may. by secking
the certification of BSE. be allowed (o avoid the effects of RBOC requirements on BellSouth
Telecommunications, noting;:

Under the Act, CLECs have no obligation to provide unbundled access to network

clements. Thus if BellSouth BSE is permitied to function as a CLEC while

operating in the service territory of BST. it will give BellSouth Corporation a

vehicle for avoiding the requirement to unbundle. Telecommunications facilities

and cquipment which would have been BST's network could be transferred to

BeliSouth BSE or installed initially as BSE facilities in an attempt to prevent

CLECs from exercising their right to unbundled access (o the piece parts of the

public switched network.

MCT's Post-Hearing Brief at 5-6.

Other intervenors argued that the Authority was statutorily empowered (o “picree the
corporate veil” of BSE in this matter in order to cffectively deny BellSouth Corporation and its
subsidiarics a competitive advantage. Pre-Hearing Brief of SECCA at 2: Post-1 learing Brief of
SECCA, ACST and NextLink at 6-8 (citing Tennessee Public Service ¢ ‘ommission v. Nuashville
Gas Company, 551 S.\W. 2d 315, 319 (Tenn. 1977)) for the proposition that “a regulatory body
such as a Public Scrvice Commission, is not bound in all instances to observe corporate charters
and the form of corporate structure . . . in regulating a public utility™).  Additionally. such
intervenors argued that even BSE acknowledges that. under some circumstances. the Authority
can consider. for purposcs of regulating BellSouth Telecommunications, the impact that BSE's
actions could have on BellSouth Telecommunications.  /d. (referring (o Scheye's Hearing
Testimony on cross-examination, Transcript of Hearing at 123, that if a hypothetical situation
existed in the future where BellSouth Telecommunications came before the Authority for a rate

increasce caused by all of its highly profitable business customers migrating to BSE. then the

Authority would (ake that into account in considering BST's request.)

6



BSE vehemently argucs that its certification is consistent with (he law. With respect to
federal law. BSE asserts that neither the federal Telecommunications Act nor orders of the FCC
prohibit an affiliate of an incumbent local cxchange company (“ILEC™) from providing local
exchange service. See FCC Order, CC Docket No. 96-149. Morcover, in support of its
Application, and in response to the opposition of the intervenors, BSE places much reliance on
the safeguards established under Section 272 of the federal Act. See Pre-Hearing Brief of BSE at
3 (“All the safeguards and procedures established for a long distance affiliate (c.g. BSLD) to
provide local exchange services are equally applicable to an affiliate such as BSE.™): see ulso
Scheye’s Cross-Examination Testimony, Transcript of Hearing at 46 (“Any of those entitics --
and typically it might be the long distance company. but it doesn’ really make any difference --
any affiliate of an incumbent would fall into those nondiscrimination provisions [of Scction
2721.7).

AT&T counterargues that the safeguards established under Section 272 are not applicable
tn this proceeding. ATET s Pre-Hearing Bricfat 4. Specifically. AT&T argucs that BSI is not
a Scction 272 affiliate because it is not secking (o provide once or more of the specific services
defined in Section 272(a)(2). and. therefore, BSE may not take advantage of the FCC's
pronouncement that Scction 272 does not prohibit a Scetion 272 affiliate from providing local
exchange scrvices in addition to interl, ATA services. fd.

LIL.  Opinioa of the Authority

At a minimum, the proper resolution of the instant matier requires the Authority (o
balance the interests of BellSouth Corporation and its subsidiary. BSE. in pacticipating in the

comipetitive process against the interest of the competitors of BellSouth Corporation’s subsidiary.




BellSouth Telecommunications, to be protected from unfair competition. Additionally, (he
Authority must consider whether the overall public interest is promoted by granting BSE a
Certificate of Convenience and Necessity to operate as a competing local exchange carrier within
the scrvi€e territory of its affiliate, BellSouth Telecommunications.

While it is true that the FCC declared in CC Docket No. 96-149. § 312 that “a BOC
Section 272 affiliate is not precluded under Section 272 from providing local exchange service,
provided that the affiliate does not qualify as an incumbent LEC subject to the requircments of
Section 251(c)[,]” BSE’s reliance upon the safeguards of Scction 272 is premature.” ¢ is the
opinion of the Authority that Section 272 is inapplicable to BSE given the terms under which it
is sc.cking operating authority in Tennessec.

Under Section 271, subsections (a) and (b). a BOC must obtain prior authorization from
the FCC before providing non-incidental long distance service to customers within the states in
which such BOC was allowed to provide local services prior to the enactment of the Act.” The
FFCC is to grant authorization only afler the requirements of Section 271 have been mel.  As

reccatly noted by the Fifth Circuit Court of Appeals, “{e]ven then, however, the BOC in qucstion

“a responsc to the intervenors” argument that too much risk for anti-competitive behavior exists (o allow BSE to
operatc as a “competitor” of BellSouth Telecommunications, BSE argucs that any risk of anti-competitive behavior
is amply addressed by the safeguards coatained within Section 272. BSE s Paost-Heuring Brief at 2-3.

¢ Although the Directors unanimously found that BSE’s Application was not appropriate for providing service
within BellSouth Telecommunications” territory. the Directors™ opinions vary ou the valuc of BSE's 272 argument.
Dircctor Greer is of the opinion that, BSE's 272 argument, even if it were applicable, might not coustitute adequate
salcguards under T.C.A. § 65-5-208(c) to justify a grant of BSE's Application in full. Director Kyle expressed no
apinion on this matter.

Additonally, BSE’s application indicates that it does not seck to provide any Scclion 272 services. but instcad will
operate solely as a CLEC. BSE, by limiting its Application to (he services deseribed therein, has exempled itsell
from Scction 272(a) language. Consequently. all Section 272 safeguards that apply (o a Section 272(a) alTiliate
would not be applicable to an entity such as BSE. Section 272 safeguards would, however, be applicable (o a BOC
affiliatc who sought to provide Scction 272(a)(2) services.

7 Such seevice is commonly referred to as “in-region long distance service.”




may initialty only provide long distance service through a separate affiliate. 47 US.C. §§

271(d)3NB)& 272(0)(1). SBC Communications, Inc. v. FCC, 154 F.3d 226 (Sth Cir. 1998).

Section 272 of the Telecom Act requires BOCs to offer tlie following services through
scparate-alTiliates. after Section 271 authorization requests are approved: ¥

1) Manufacturing Activitics:

2) Origination of interLATA tclécommunications services, other than --

(i) incidental interLATA scrvices described in paragraphs (1), (2), (3), (5). and (6)
of section 27 (g);

(11) out-of-region services described in section 271(b)(2): or

(i1i) previously authorized activitics described in section 271(1); and

(3) InterLATA information scrvices. other than electronic publishing (as defined in
section 274(h)) and alarm monitoring services (as defined in section 275(e)).

It 1s appropriate that BSE has not requested in its Application to provide non-incidental
services, because BSIEE cannot satisfy the requirements for a Section 272 affiliate. for those
seevices, until interLATA permission is granlcd pursuant to Scction 271.°  The Authority
concludes that BSE cannol. at this time. as a matter of law, provide Section 272(a)2) non-

incidental services, docs not intend to provide Scction 272(a)(2) incidental services,  and s,

“Section 271(d)3 B} states: “the required authocization will be carried out in accordance with (he requirements of
Section 272 (ciphasis added); see also Section 273 (a) (“A Bell opcrating company may manufacture and provide
telecommunications equipment, and manufacture customer premiscs equipment. if the Commission authorizes that
Bell operating company or any Bell operating company affiliate to provide interLATA services under Section
271(d) ... ). Thus, the use of a Section 272 affiliate is the statutorily permitted vehicle that the BOC must usc (o
provide the denoted services.

* The testimony of BSIE's oaly witness in this case recoguizes the same. Both in his pre-filed testimony «r 4. and
during the hearing, Transcript of Hearing ar 129, Mr. Scheye acknowledged that BSE is not sceking authority (o
provide in-region interLATA services by its Application a this time. We also note that BSC daocs not seck ta
provide any of the Scction 272 incidental services allowed to be offered by BST or its affiliate prior to Section
271 authorization being granted.




therefore, not a Section 272 affiliate.'” Having concluded as such, it is difficult to embrace the
position that the safeguards established under Section 272 are applicable to BSE. (s cqually
difficult to accept that an entity such as BSE is of the lype contemplated by the FCC’s
pronounecment that Section 272 does not prohibit a Section 272 affiliate from providing local
exchange services in addition to interLATA services.

Furthcrmore, as conceded by BSE in its Post-Hearing Bricf. a full consideration of the
Application cannot be had without considering whether BSE's Application is in the public
intcrest. Post-Hearing Brief of BSE at 1. Of cssential concern is whether the potential benefits
that might be realized by Tenncssee consumers. if BSE's Application is granted, suflicicatly
outweigh the potential harm that might be caused to Tennessee consumers il BSE's Application
is granted. See Post-Hearing Brief of MCl at 2.

The concerns cited by the intervenors are genuine. As carlier noted, the primary threats
raiscd by the intervenors in opposition to the Application are the potential for the anti-
competitive practices of discriminatory or preferential treatmen(. avoidance of ILEC obligations,
pricc squeezing, and cross-subsidization. The General Assemibly and the Authority both
recognize that there are material differences between incumbents and competing carriers and thus

have adopted different regulatory schemes for each. For example, in addressing the potential for

“ From the Authority’s point of view. it is sulficient here for the Authority (o find that the potential for harm from
allowing BSE (o provide service within BellSouth Telecommunications™ tercitory outweighs the benefits of a grant
of full authority to BSE. However it should be noted that . even it BSE could be found to be a Seetion 272 affiliate
today, the public interest concerns under state law,_ including T.C.A. § 65-5-208(c). would still have to be weighed.
The Authority forms no conclusion as to whether such public intercst concems would be cured by BellSoutl’s
campliance with the requircments of Section 271, or BSE's designation as a Section 272 affiliate. Should
circumstances change. and it BSE files anew. then the Autharity will consider those questions based upaon the facts
then befare it




anti-compctitive pricing by an incumbent carrier such as BellSouth Telecommunications. T.C.A.
§ 65-5-208(c) provides in part that:

[A]n tncumbent local exchange telephone company shall adhere to a price floor

for its competitive services[.] . . . The price floor shall equal the incumbent local

ckchange telephonc company’s tariffed rates for essential elements utilized by

compceting teleccommunications service providers plus the (otal long-run
incremental cost of the competitive clements of the service.
However. T.C.A. § 65-5-208(c) does not directly apply to competing carriers such as BSE."' In
addition, incumbents are required to submit tariffs with detailed cost data to support their rates,
while CLECs are required to file informational tariffs only.

These and other distinctions in statc law between [ILECs and CLECS providc a window of
opportunity for anti-competitive behavior, through which an incumbent and a CLEC affiliate
could traverse, if unchecked. Whether anti-competitive behavior occurs intentionally or
unintentionally, such behavior could substantially undermine the Authority’s ongoing cfforts
toward achicving a pro-competitive environment. Curbing the potential for anti-competitive
activity among both incumbent and competing carriers is within the TRA's statutory grant of
authority. Specifically. T.C.A. § 65-5-208(c) provides that:

‘The authority shall, as appropriatc. also adopt other rules or issuc orders (o

prohibit cross-subsidization. preferences o competitive scrvices or affiliated

entities.  predatory  pricing,  price  squeezing. price  discrimination, tying
arcangements or other anti-competitive practices. (emphasis added).

The Authority has concluded that anti-competitive behavior, whether intentional or not.

and whether slight or aggressive. can cause irrcparable harm to Tennessce's cmerging

competitive process.  Thus. il BSE is permitted to opcrate within the scrvice territory of

" Director Greer is of the minority opinion that T.C.A. § 65-5-208(c) “applics not only to the 1LEC but also o all of
its affiliates.” which here would include BSE and BeliSouth Corporation. Transcript of Authority Conference.
Scptember 15, 1998, ar 19,




BellSouth Telecommunications, the potential for anti-competitive behavior between BSE and
BcllSoulh Telecommunications, as described in T.C.A. § 65-5-208(c), is so great as o command
the highest level of scrutiny.'2

BSE argues that the Authority should not pre-judge the potential for anti-competitive
behavior, but rather wait and react to any complaints of anti-competitive behavior as they arisc.
The Authority is unconvinced, however, that mercly reacting to complaints satisfies the
Authority’s responsibilities under T.C.A. § 65-5-208(c). Morecover, the Authority is equally
convinced that it cannot expeditiously and eflectively take peak actions necessary (o counter any
negative cffects of anti-competitive behavior once such effects have been experienced by
combcli(ors. In fact, it is questionable whether (he Authority could cver actually reverse any
substantiated harm.

The Authority concludes that BSE’s Application for authority to provide competing local
exchange service within BellSouth's service territory does not promote the public interest. The
Authority is. at this time, unconvinced that the nondiscriminatory requircments of Sections 251
and 252 of the federal Act, the rules and orders of the FFCC, and Tennessce law ensure (hat
BellSouth Telecommunications cannot provide BSE with any market advantage. or vice-versa."”
Sec Pre-Hearing Brief of BSE at 3. We acknowledge BSE’s representations that it will ncgotiate

with BellSouth Telecommunications on the same terms and conditions as any other CLEC and

“Director Greer disagreed with the majority on this point. It is his opinion that under the statutc “BellSouth
Corpacation would not be ablc to divert any services though BSE or create any pricing situations disadvantageous (o
other CLECS.™ Transcript of Authorin: Caonference, Septeniber 15, 1998 ar 19-20).

" The Directors were unanimous in their concern that adequate safeguards were neeessary (o peotect the competitive
marketplace from the potential effects of affitiate transactions. Oa this poing, Dircctor Greer stated: 1 would waat
certain safeguards in place o monitor the affiliate transactions and performance. However, neither applicant nor
any ol its afliliates have offered any such safeguards Lo justify such a granting.™ Transcript of Authority
Canference, Scptember 15, 1998 ar 21




that it will otherwise abide by both the letter and the spiritof T.C.A. § 05-5-208(c). [However,
BSL and BellSouth Telecommunications are affiliates whose business practices and activitics are
not easily monitored by either the Authority or competitors. Recognizing the high poteatial for
anti-confpetitive behavior, the Authority must consider the swiftness with which any improper
behavior would be discovered, and how quickly such behavior, if discovered, could be remedied.
Additionally, we are concerned with the impact that any anti-competitive behavior could have on
competitors and on the public. If abuses go undetected for only a short period, one might think
that the potential for lasting harm must necessarily be small. But, that may not necessarily be the
casc. The Authority concludes that the potential for anti-combctitive behavior between BSE and
Bcllé‘.ou(h Telecommunications is great, and that such anti-competitive behavior, when cngaged
in, is likely to be undertaken stealthily so as to increase its potential for going permanently
undiscovered.  Unfortunately. ncither (he Authority’s independent powers (o investigate nor the
ability of competitors to complain of suspect activities can be hailed as a timely and cffective
means  of  monitoring  actual anti-competitive activity between BSE and BeliSouth
Teleccommunications.  The negative consequences to Tennessce consumers of anti-competitive
behavior among BSEE and BellSouth Telecommunications is (oo great to leave to chance.

BSE contends that the anti-competitive arguments of ll.l() intervenors are speculative and
undefined. If that is the case. then likewise BSIEs position on how competitively ncutral its
business activities with BellSouth Telecommunications will be is cqually speculative. [n any
cvente T.CLAL § 65-5-208(¢) requires the Authority to prospectively assess BSEs Application.
Morcover, the Authority does not find it nceessary o list cach possibility for abusc by BSL. Itis

suflicient to acknowledge that even a small misstep can be (atal to the goal of competition.




The key to the Authority’s review of BSE's Application is evaluating what best serves
Tenncssee’s policy on competition. The Tennessce General Assembly declared, in T.C.A. § 65-
4-123. that:

(e policy of this state is to foster the development of an efficient, technologically

advanced, statewide system of telecommunications services by permitting

competition in all telecommunications services markets, and by permitting

alternative  forms of regulation for telecommunications services and

telecommunications services providers.
Further, in the preamble to the Tenncssce Telecommunications Act of 1995, the General
Assembly proclaimed that “It is in the public interest of Tennessee consumers to permit
competition in the telccommunications services market[.]” Public Chapter No. 408. While
granting BSIZ's request in {ull could conceivably result in more choices and some measure of rate
relieC in the very short term. such action could cqually result in fewer choices. increased prices.,
and thwarted competition in the local market in the long term if BSE and BellSouth
Telecommunications. cither inadvertently or willfully, act in a manner that undermines
Tennessee’s competitive goals.

The General Assembly has further pronounced that “Competition among providers
should be made (air by requiring that all regulation be applied impartially and without
discrimination to cach(.]” Again, T.C.A. § 65-5-208(c) reveals important distinctions between
ILECs and CLECs. If BSE's Application is granted in full, BellSouth Telecommunications may,

> . ;
by design or chance, evade regulation and thus violate the declaration that competition among
providers be fair.

Recognizing that competition in the local telecommunications market across the nation.

ncluding Tennessee, is in an embryonic stage and that the Tennessee General Asscmbly is




acutely concerncd about promoting competition within Tennessee, the Authority must be
cautious in its considcration of BSI:'s Application for authority (o operate within BellSouth
Telecommunications® service territory. It is the opinion of the Authority that BSE’s operation as
a CLEC in BellSouth Telecommunications® territory would, af this time, substantially undcrmine
Tennessec™s competitive goals.  Although the Authority’s decisions do not gencrally résl on
“possibilities™ and “potentialities.” protective measures are warranted when the harm that may be
inflicted is menacing. affects a substantial portion of the state’s population, and may be
irreversible. The Authority finds this to be such a case.

Although BSE attempts to support its public interest cause by emphasizing that the FCC
has concluded that “as a matter of policy [sic] regulations prohibiting BOC Section 272 affiliates
from offering local exchange service do not serve the public interest[.]” FCC CC Docket No. 96-
[49. para. 315. it should be noled that the FCC was not considering Tennessce law.

The Supreme Court of the United States has recognized that agency decisions must
sometimes be based upon cducated predictions when the events to which the decisions refer are

futurc ones.  FCC v. National Citizens Commitice Jor Broadeasting, 436 U.S. 775, 813-14

(1978).  Furthermore, the Tennessee Supreme Court has opined that “in the evaluation of
evidence the agency is specifically authorized to utilize its ‘experience, technical competence,

and specialized knowledge.™ CF Industries v. TPSC. 599 S W.2d 336. 542 (1980). Ulilizing the

same. the Authority is convinced that granting BSE's Application in (ull, at this time, would
contravene the mtent of the General Assembly. offend the public interest. and thwart (he

e . . . . 14
movement towards a more competitive environment in the local tclecommunications macket.

“ Directar Greer noted for the record that BSE's testimony suggested that it would not be offering anything new to
customers. Franseript of Authority Conference, September 15, 1998 wr 20. He also expressed strong concerns




We disagree with BSE’s contention that its Application should be granted in (ull because
the Authority granted statewide CLIEC ziu(horily to stmilarly situated incumbents. Citizens
Telecommunications Company d/b/a Citizens Tclecom (“Citizens™) and Sprint Communications
Compan§ L.P.(“Sprint™). In Tenncssee, Citizens and Sprint, and their sister companics, are not
similarly situated to BellSouth Telecommunications and BSE. First, neither Citizens nor Sprint
are BOCs, nor does either possess the historical market dominance and clout so closely
associated with BOCs. Second, neither Citizens nor Sprint were subject to either the
Modification of Final Judgment, or Section 271 requirements.  Finally, unlike Citizens and
Sprint, BellSouth Telecommunications has approximately cighty percent (80%) of the access
lincs in Tennessee. As the dominate local carrier in Tennessee and as a BOC under federal law,
BellSouth Telecommunications is legally subject to a greater and far more distinct level of
scrutiny in this state. For these reasons, the Authority finds, in the context of BSIEs
Application. that BSE and BellSouth Telecommunications are not similarly situated to Citizens
and Sprint.'*

Having considered the record in this case and the arguments of the partics, the Authority
unanimously grants in part. and denics in part, BSIs Application for a Certilicate of
Convenicnce and Necessity. The Authority specifically unanimously grants BSEE's Application
only to the extent that BSE shall be allowed (o provide competing local exchange service within

Tennessee in those service areas outside of BellSouth Telecommunications, [nc.'s current seevice

regarding Mr. Scheye’s (estimany witls respect (o contract service arrangements (“CSAs™) and the belief by BSE
that such CSAs eatered into by BSE would not be subjcet to approval by the Awthority. Id. «r 2/.

"1t should be noted that neither Sprint’s nor Citizen"s applications for authority were contested. Tntervention is
impartant in aiding the Authority in identifying and defining public intcrest issucs.




arca. and not otherwise inconsistent with state and federal law and the rules and orders of the
TRA and the FCC.'

IT ISTHEREFORE ORDERED THAT:

= BellSouth BSE. Inc.’s Application for a Certificate of Public Convenicnee and
Necessity pursuant to T.C.A. 65-4-101 is hereby granted only to the extent that BSE shall be
allowed to provide competing local exchange service within Tennessce in those service arcas
outside of BellSouth Telecommunications, Inc.’s current service area. and not otherwise
inconsistent with state and federal law and the rules and orders of the TRA and the FCC. BSE's
Application is otherwise denied.

| 2. Any party aggricved by the Authority's decision in this matter may file a Petition

for Reconsideration with the Authority within ten (10) days from the date of this Order.

" Chairman Malone insteucted BSE that this matter is not closed to reconsideration in the future, stating: “[1]T BSE
believes at a later time that it can carry the public interest burden herein raised and alleviate the ageney's concerns
with respect to T.C.A. § 65-5-208(¢). it nuy petition the Authority at any time at its diseretion foe (urther authority.”
Transcript of Autharity Confercace, Septemher 15, 1998 ar [8-19,




3. Any party aggricved by (he Authority’s decision in this matter has the right of

Judicial review by filing a Petition for Review in the Tennessee Court of Appeals, Middle

Scction, within sixty (60) days from the date of this Order.
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BEFORE THE TENNESSEE REGULATORY AUTHORITY

NASHVILLE, TENNESSEE

IN RE: - APPLICATION OF BELLSOUTH
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TELECOMMUNICATIONS

Docket No. 97-07505
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CONCURRING OPINION OF DIRECTOR SARA KYLE

Director Sara Kyle participated in deliberations in this matter on September
15, 1998. She concurs in the result as referenced by her comments on page 21 of
the transcript. “l too believe that BSE's certificate should be granted but limited to
those areas in which BST is not the incumbent and not otherwise restricted by state

or federal law.”
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IN THE TENNESSEE COURT OF APPEALS
FOR THE MIDDLE SECTION AT NASHVILLE

BELLSOUTH BSE, Inc.
- )
)
)
Petitioner, ) .
)  CaseNo. gfAor— 9702 - £C - iy
v )
) (TRA No. 97-07505)
)
TENNESSEE REGULATORY AUTHORITY, )
)
' )
Respondent. )
PETITION FOR REVIEW

Pursuant to Rule 12 of the Tennessee Rules of Appellate Procedure and Tennessee
Code Annotated § 4-5-322, BellSouth BSE, Inc. (“BSE") petitions the Court for review of the Order
of the Tennessee Regulatory Authority (“TRA") dated December 8, 1998, in the matter styled In Re:
Application of BellSouth BSE, Inc. Jor a Certificate of Convenience and Necessity to Provide
Intrastate Telecommunications Services. The TRA’s Order denies, in part, BSE’s application, filed
pursuant to TCA 65-4-201, to provide service as a competing telecommunications service provider
in Tennessee. Specifically, the TRA’s order denies BSE the authority to provide competitive local
exchange service within the service areas currently served by BellSouth Telecommunications, Inc.

BSE intends to raise issues on appeal including whether: (1) the TRA’s Order
violates state statutory provisions; (2) the TRA’s Order is unsupported by substantial and material
evidence in the record; and (3) the TRA’s Order is arbitrary and capricious and/or an abuse of
discretion.

Pursuant to Rule 12, the TRA has been named as Respondent to this Petition, and a
copy of this Petition is being served on the TRA, the Attorney General of Tennessee, and all parties
of record in the proceeding before the TRA, as evidenced by the certificate of service attached

hereto. BSE has filed herewith the appropriate bond as provided in Rule 6.

Exhibit B
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Respectfully Submitted,

BELLSOUTH BSE, Inc.

@Alford F. Thorpfor/, Jr., #14508
tokes & Barthqlogiew, P.A.
SunTrust Center;Suite 2800

424 Church Street

Nashville, Tennessee 37219
615/259-1450

Attorneys for BellSouth BSE, Inc.



CERTIFICATE OF SERVICE

This is to certify that a copy of this Brief has been served upon the following counsel for
all parties of record by United States mail, first class, postage prepaid this 8* of F ebruary, 1999:

K. David Waddell Paul Summers

Tennessee Regulatory Authority Office of the Attorney General

460 James Robertson Parkway 450 James Robertson Pkwy.

Nashville, TN 37243-0505 Nashville, TN 37219-5025

James Lamoureux Jon E. Hastings

AT&T Boult, Cummings, Conners & Berry

Suite 1200 414 Union Street, Suite 1600

1200 Peachtree Street, N.E. P.O. Box 198062

Atlanta, GA 30309 Nashville, TN 37219-8062
Counsel for MCI
Telecommunications Corporation

Henry Walker Charles B. Welch, Jr.

Boult, Cummings, Conners & Berry Farris, Mathews, Gilman,

414 Union Street, Suite 1600 Branan & Heller

P.O. Box 198062 511 Union Street, Suite 2400

Nashville, TN 37219-8062 Nashville, TN 37219

Counsel for American Communications Services, Inc., Counsel for Time Warner

and NEXTLINK Tennessee, L.L.C.
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